
 

 

 

 

 

July 31, 2023 

 

The Honorable Merrick B. Garland 

Attorney General 

U.S. Department of Justice 

950 Pennsylvania Avenue, NW 

Washington, DC 20530 

 

Dear Attorney General Garland: 

 

The Committees on Judiciary, Ways and Means, and Oversight and Accountability are 

continuing their oversight of the Executive Branch’s commitment to impartial justice, as well as 

investigating the veracity of statements made in response to congressional inquiries related to the 

Department of Justice’s investigation of Hunter Biden. Given recent unusual events relating to 

the Department’s plea and pretrial diversion agreements with Mr. Biden, we write to better 

understand the Department’s decision to sign off on such apparently atypical agreements.  

 

According to court documents and recent news reports, Judge Maryellen Noreika of the 

United States District Court for the District of Delaware declined to accept on Wednesday the 

Department’s plea and pretrial diversion agreements with Mr. Biden.1 The plea agreement relates 

to tax charges that have been brought against Mr. Biden while the pretrial diversion agreement 

pertains to a firearms charge. Judge Noreika described the Department’s deal as “not standard” 

and “different from what I normally see.”2  

 

Paragraph 14 of the Pretrial Diversion Agreement 

 

Judge Noreika raised substantial concerns with paragraph 14 of the pretrial diversion 

agreement. Normally, if the Department determines that a defendant has breached a pretrial 

diversion agreement, it can unilaterally decide to bring charges against that defendant; it does not 

require the District Court’s permission to do so. But as described by Judge Noreika, paragraph 

14 of Mr. Biden’s pretrial diversion agreement:  

 

says if the United States believes that a knowing material breach of this agreement 

has occurred, it may seek a determination by the United States District Judge for 

the District of Delaware with responsibility for the supervision of this agreement. 

It then goes on to say that if I do find a breach, then the government can either give 

 
1 Transcript of Record at 108, U.S. v. Robert Hunter Biden, No. 23-mj-274-MN, No. 23-cr-61-MN (D. Del. July, 26, 

2023). See also., Glenn Thrush and Michael S. Schmidt, Judge delays Hunter Biden plea deal, N.Y. TIMES (July 

26, 2023); Perry Stein, Karl Baker, Devlin Barrett, and Matt Viser, Judge puts Hunter Biden guilty plea on hold for 

now, WASH. POST (July 26, 2023) Phil McCausland and Tom Winter, Hunter Biden pleads not guilty after plea 

deal is derailed, NBC NEWS (July 26, 2023).  
2 Transcript of Record at 10, U.S. v. Robert Hunter Biden, No. 23-mj-274-MN, No. 23-cr-61-MN (D. Del. July, 26, 

2023. 
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the Defendant time to remedy the breach or prosecute him for the crime that is the 

subject of the information or any other that falls within the language of the 

agreement.3   

 

Thus, paragraph 14 of the pretrial diversion agreement means that unless Judge Noreika 

makes a finding that the pretrial diversion agreement has been breached, “no criminal charges 

can be pursued [against Mr. Biden] for the gun charge or any other federal charge within the 

scope of the agreement not to be prosecuted.”4 

 

 At the hearing, Judge Noreika asked the Special Assistant United States Attorney 

(SAUSA) whether he “ha[d] any authority that any Court has ever accepted that or said that they 

would do that?”5 The SAUSA responded, “No.”6 Moreover, Judge Noreika expressed concerns 

about the constitutionality of the provision because “it makes me a gatekeeper to criminal 

charges and puts me in the middle of a decision as to whether to bring a charge.”7 She noted, 

“[T]he government does not have discretion to continue to pursue this charge or any other charge 

unless you include the Court. And that seems like it’s getting outside of my lane in terms of what 

I am allowed to do.”8 

 

Judge Noreika reiterated: “I asked if there is any precedent for this, I was told no. I was 

asked if there is any authority for this, I was told no.”9 

 

Paragraph 15 of the Pretrial Diversion Agreement 

 

Paragraph 15 of the pretrial diversion agreement states: “The United States agrees not to 

criminally prosecute Biden, outside of the terms of this Agreement, for any federal crimes 

encompassed by the attached Statement of Facts (Attachment A) and the Statement of Facts 

attached as Exhibit 1 to the Memorandum of Plea Agreement filed this same day.” This grant of 

immunity in the pretrial diversion agreement therefore not only covers the gun-related conduct 

addressed by the pretrial diversion agreement but also the entirely unrelated conduct covered by 

the plea agreement. 

 

During the hearing, Judge Noreika questioned the Department about this apparently 

unusual provision, asking whether the SAUSA “had any precedent for agreeing not to prosecute 

crimes that have nothing to do with the case or the charges being diverted.”10 The SAUSA 

responded: “I’m not aware of any, Your Honor.”11 Judge Noreika followed up by asking the 

 
3 Transcript of Record at 92-93. 
4 Id. at 94. 
5 Id. 95 
6 Id. 95. 
7 Id. 95. 
8 Id. 98 
9 Id. 103. 
10 Id. at 46 
11 Id. 



The Honorable Merrick B. Garland 

July 31, 2023 

Page 3 

 

prosecutor: “[H]ave you ever seen a Diversion Agreement where the agreement not to prosecute 

is so broad that it encompasses crimes in a different case?”12 The SAUSA’s answer was “No.”13 

   

Impact of Unusual Provisions  

 

Taken individually, each of the provisions discussed above raises serious concerns about 

how the Department has handled this matter. But when considered together, the provisions 

appear to be even more troubling. Judge Noreika explained the problem: “What’s funny to me is 

you put me right smack in the middle of the Diversion Agreement that I should have no role in, 

you plop [me] right in there and then on the thing that I would normally have the ability to sign 

off on or look at in the context of a Plea Agreement, you just take it out and you say Your Honor, 

don’t pay any attention to that provision not to prosecute because we put it in an agreement that’s 

beyond your ability.”14  

 

In short, the Department shifted a broad immunity provision, which benefits Mr. Biden, 

from the plea agreement to the pretrial diversion agreement apparently to prevent the District 

Court from being able to scrutinize and reject that immunity provision. And then, the Department 

has benefitted Mr. Biden by giving up its unilateral ability to bring charges against him if it 

concludes that he has breached the pretrial diversion agreement. Instead, it has placed upon itself 

the burden of getting the District Court’s permission to bring charges even though the District 

Court normally has no role in policing a pretrial diversion agreement in that manner. So, the 

District Court is apparently removed from the equation when it helps Mr. Biden and inserted into 

the equation when it helps Mr. Biden.   

 

 Status of Ongoing Investigation 

 

The Committees are also concerned that, contrary to its representations to the Judiciary 

Committee,15 the Department may be claiming that other investigations into Mr. Biden are 

ongoing to shield the Department from Congressional oversight about this matter.16 In that 

regard, it was notable that Mr. Biden’s counsel stated at the hearing that it was his understanding 

that the immunity provision in the pretrial diversion agreement would preclude the Department 

from bringing charges against Mr. Biden under the Foreign Agents Registration Act.17 While the 

Department did not agree with that position, it is difficult to understand how the parties would 

not have a meeting of the minds regarding a clause of the agreement as fundamental as the scope 

of the immunity provision, and it raises questions about what discussions have taken place 

between the Department and Mr. Biden’s counsel regarding the status of those investigations.         

 

 
12 Id. at 47. 
13 Id. 
14 Id. at 104. 
15 Letter from Carlos Uriarte, Assistant Att’y Gen., U.S. Dep’t of Just., to Rep. Jim Jordan, Chairman, H. Comm. on 

the Judiciary (July 24, 2023). 
16 Fox News Staff, Jonathan Turley skewers DOJ after Hunter Biden plea deal falls apart: 'A problem of their own 

making', FOX NEWS (July 26, 2023) (quoting Professor Jonathan Turley as stating, “This is really a case of the 

Department of Justice being hoisted on its own petard, because the Justice Department needs to say that there's an 

ongoing investigation to stop giving information, holding back witnesses to Congress.”). 
17 Transcript of Record at 55. 
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Questions/Requests for Documents and Information 

 

The Department’s unusual plea and pretrial diversion agreements with Mr. Biden raise 

serious concerns—especially when combined with recent whistleblower allegations—that the 

Department has provided preferential treatment toward Mr. Biden in the course of its 

investigation and proposed resolution of his alleged criminal conduct.18 The Committees 

therefore request that the Department provide written answers to the following questions:   

 

1. Other than Mr. Biden’s case, how many times in the last ten years has the U.S. Attorney’s 

Office for the District of Delaware included in a pretrial diversion agreement a provision 

similar to paragraph 14 of the agreement with Mr. Biden? What percentage of the total 

pretrial diversion agreements entered into by the U.S. Attorney’s Office for the District of 

Delaware does that number represent? 

 

2. Other than Mr. Biden’s case, how many times in the last ten years has any unit of the 

Department included in a pretrial diversion agreement a provision similar to paragraph 14 

of the agreement with Mr. Biden? What percentage of total pretrial diversion agreements 

entered into by the Department does that number represent?   

 

3. Other than Mr. Biden’s case, how many times in the last ten years has the U.S. Attorney’s 

Office for the District of Delaware included in a pretrial diversion agreement an 

agreement not to prosecute crimes that are unrelated to the charges being diverted? What 

percentage of the total pretrial diversion agreements entered into by the U.S. Attorney’s 

Office for the District of Delaware does that number represent? 

 

4. Other than Mr. Biden’s case, how many times in the last ten years has any unit of the 

Department included in a pretrial diversion agreement an agreement not to prosecute 

crimes that are unrelated to the charges being diverted? What percentage of the total 

pretrial diversion agreements entered into by the Department does that number represent? 

 

5. Did the U.S. Attorney’s Office for the District of Delaware or Mr. Biden’s counsel 

suggest placing paragraph 14 into the pretrial diversion agreement and requiring the 

District Court to give the Department permission to bring charges against Mr. Biden in 

the event the Department determines that he has breached the agreement?   

 

6. Did the U.S. Attorney’s Office for the District of Delaware or Mr. Biden’s counsel 

suggest placing in the pretrial diversion agreement immunity for conduct described in the 

plea agreement?   

 

Additionally, to advance our oversight and inform potential legislative reforms, please 

provide the Committees with the following documents and information: 

 

 
18 Transcribed Interview of Gary A. Shapley, Jr., Supervisory Special Agent, Internal Revenue Serv., at 10 (May 26, 

2023); Transcribed Interview of Joseph Ziegler, Special Agent, Internal Revenue Serv., at 120, 128 (June 1, 2023). 
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1. A list of similar pretrial diversion agreements entered into by the Department in the last 

ten years concerning the same charge of felony possession of a firearm by a person who 

is an unlawful user of or addicted to a controlled substance;  

 

2. All documents and communications referring or relating to each similar pretrial diversion 

agreement entered into by the Department in the last ten years concerning the same 

charge of felony possession of a firearm by a person who is an unlawful user of or 

addicted to a controlled substance;  

 

3. A list of pretrial diversion agreements entered into by the Department in the last ten years 

that include a provision similar to paragraph 14 of the agreement with Hunter Biden; 

 

4. A list of pretrial diversion agreements entered into by the Department in the last ten years 

in which the Department agrees not to prosecute crimes that are unrelated to the charges 

being diverted;  

 

5. A generalized description of the nature of the Department’s ongoing investigation(s) 

concerning Hunter Biden; and 
 

6. An explanation of why the Department originally agreed to a plea agreement if other 

investigation(s) concerning Hunter Biden are ongoing. 

 

Please provide this information as soon as possible but no later than 5:00 p.m. on August 

14, 2023. Additionally, please reach out to the Committees’ staff to schedule a briefing regarding 

the nature of the Department’s ongoing investigation(s) concerning Hunter Biden. Pursuant to 

Rule X of the Rules of the House of Representatives, the Committee on the Judiciary has 

jurisdiction over criminal justice matters in the United States.19 The Committee on Ways and 

Means is authorized to conduct oversight of the Internal Revenue Service and the administration 

of the Internal Revenue Code. The Committee on Oversight and Accountability may examine 

“any matter” at any time.  

 

Thank you for your prompt attention to this matter. 

 

Sincerely, 

 

 

Jim Jordan      Jason Smith 

Chairman      Chairman 

Committee on the Judiciary    Committee on Ways and Means 

 

 

James Comer 

Chairman 

Committee on Oversight and Accountability 

 
19 Rules of the U.S. House of Representatives, R. X, 118th Cong. (2023).  
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cc:  The Honorable Jerrold L. Nadler, Ranking Member 

Committee on the Judiciary 

 

 The Honorable Richard E. Neal, Ranking Member 

Committee on Ways and Means 

 

The Honorable Jamie Raskin, Ranking Member 

Committee on Oversight and Accountability 

 

 


